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The Surrender of the Weak

Sunday, May 14th, 2006

By Peter Kulchyski

LAST June, I travelled to the Burntwood River near the falls that are now subject of controversy as the proposed site of a new hydro-electric project. Three of us fed the many mosquitos that swarmed around an old trapper's cabin where we camped, seeing first-hand the already damaged river and feeling in our pores the spirit of the place. Now, a year later, the Wuskwatim debate is at the forefront of northern Manitoba politics. 

Next month, the Nisichawayasihk Cree Nation will be given an opportunity to vote on the project development agreement (PDA) that will determine whether or not the project proceeds. Two broad issues should concern those worried about the well-being of the NCN people: the relation of the PDA to treaty rights; and the overall structure of the agreement. 

The PDA contains the worst language respecting protection of treaty rights that I have seen in more than 20 years of reviewing a wide variety of legal documents with constitutional implications. 

Clause 26.7 reads: "nothing in this PDA is intended to alter aboriginal or treaty rights of NCN or any other aboriginal peoples recognized and affirmed under Section 35 of the Constitution Act, 1982, except to the extent that, in respect of the Wuskwatim Project, NCN has expressly consented to this PDA and the transactions contemplated by this PDA on the terms and conditions set out herein." 

As far as I can tell, this says: "Nothing in this agreement changes aboriginal or treaty rights, except where the agreement does change them." 

If so, this means that the PDA trumps all treaty or aboriginal rights of NCN or any other First Nation when it comes to Wuskwatim. This wording does nothing to actually protect treaty or aboriginal rights. If it did, there would be a full stop before the word 'except', or the clause would spell out clearly how the PDA will limit specific rights by listing the other clauses that would have an impact on those rights. Treaty rights deserve far more respect than this. 

The second issue is the whole structure of this agreement. It involves NCN borrowing money from Hydro to take an ownership position in the project. This is a deal that will put NCN into debt for a long time; it will take a risk of losing the money it invests; it will not pay dividends until quite far into the future, if ever; it may possibly lead eventually to windfall earnings for the community. 

Compare this to the Peace of the Braves signed between the Quebec government, Quebec Hydro, and the James Bay Cree a few years ago: The Cree receive a revenue stream that started immediately; they took no risk; they borrowed no money; they are not tied to the project as co-owners; they don't wait for results. Perhaps the funds they received are not as great a windfall as optimistic projections from Wuskwatim suggest, but they got significant resources they need now. (Actually the Peace of the Braves is a $3.5-billion deal -- $70 million a year over 50 years, so not exactly chicken feed either!) Recently the national press reported that the Cree would be supporting Quebec's latest hydro mega-project in the region. 

While NCN and Manitoba Hydro insist the Peace of the Braves is not comparable to the Wuskwatim project (they say it's "like trying to compare a muskrat to a caribou herd"), this is simply humorous misdirection. They don't want to compare the deals because theirs looks far worse. 

They say one is a nation-to-nation style agreement over a wide range of projects, while theirs is a mere business deal involving one project. 

But surely we have a choice as to what kind of deal we negotiate. Only lack of political will prevented involving the Manitoba government directly to get a Peace of the Braves here. Instead, we have something that I'll call the Surrender of the Weak. 

This is not to imply that the NCN people are weak. I've been impressed by the extraordinary courage of people like Carol Kobliski of the Justice Seekers of Nelson House, who question the deal. It appears that the elected leaders took the model they were offered without looking at other jurisdictions, a model offered to and rejected by Cree in Quebec. To my knowledge, no one even mentioned the Peace of the Braves until I raised the issue in the Clean Environment Commission hearings a few years ago. 

Would you rather borrow money and take a risk to invest in a project in the hopes of much later having windfall profits, or would you rather have a guaranteed, significant revenue stream starting right away, with no risk, though debatably overall a smaller return? 

Twenty years from now as the difference between the two deals becomes clear, we'll have built a new legacy of hatred between Manitoba Hydro and First Nations in northern Manitoba. It's time to do something better, more respectful for the Cree. 

Chief Jerry Primrose of NCN likes to tease me that I want his people to live in teepees. While I plead guilty to having a great respect for traditional culture and land-based living in a contemporary way, my argument here is simply that treaty rights are being trampled and that other communities are getting better kinds of deals than this. And that's not very funny. 

There is one thing about the deal I strongly support: The people of NCN will have a vote about their future. Since much effort is being spent in propaganda to sell the PDA, it is critical that independent voices, pro or con, look at the deal and provide the advice needed by an informed electorate. It is my own view that Manitoba and NCN members cannot afford a Surrender of the Weak. 

Peter Kulchyski is a full professor of Native 
Studies at the University of Manitoba. His new book Like the Sound of a Drum: Aboriginal 
Cultural Politics in Denendeh and Nunavut was awarded the Isbister prize for best non-fiction book in Manitoba. 



© 2006 Winnipeg Free Press. All Rights Reserved.
